DEVELOPING A DRUG FREE WORKPLACE POLICY

SUMMARY

1. Review applicable regulations including SPB Rules 9, 25 and 26.

2. Consult the senior leadership and upper and middle management to determine your agency’s philosophy and goals in instituting a DFWP program.  Get buy-in from front-line supervisors.

3. Develop a clear, understandable, written policy.

4. Comply with all applicable federal and state regulations.

5. Communicate the policy to all employees in writing.

6. Have employees sign an “acceptance and understanding” document regarding your policy. 

7. Give employees a 60-day notice before beginning a testing program.

8. Include a statement about being a Drug Free Workplace and drug testing on all job announcements and postings. 

9. Apply and enforce your policy consistently.

10. Develop clear, understandable, written procedures that help supervisors, managers and the designated agency representative to implement the program.  

11. Follow the procedures consistently.

12. Train managers and supervisors on Reasonable Suspicion, including how to spot document, confront and refer an employee for testing.

13. Develop forms that will assist the supervisors and managers apply the procedures.  

14. Communicate the definition and consequences of a Positive or Refusal alcohol or other drug test result when referring an applicant or employee for testing.  

15. Use an HHS certified laboratory for drug testing.

16. Use a Medical Review Officer (MRO) to verify and report results.

17. Designate specific agency representatives to receive test results.

18. Treat drug test results as confidential.  Records must be kept separate from medical files.

19. Maintain an up to date list of resources, with contact information and cost, for employees and management.  These can include outpatient interventionists, treatment resources, management consultants and DOT Substance Abuse Professionals (SAPs). 

“HOW TO” INFORMATION

I.    INTRODUCTION

Implementing an effective Drug Free Workplace (DFWP) program takes thoughtful consideration of what you are trying to accomplish, how you want to accomplish it, how much it will cost and how much it will save.  The first step is to develop a comprehensive policy.  Your policy should include the agency/authority’s philosophy about alcohol and other drug use and abuse, the business reasons you are instituting a DFWP program, your commitment to providing a safe workplace, a clear statement of what is prohibited behavior, definition of terms, the consequences of violating the policy, the state and federal regulations that impact your agency/authority and it’s employees, the elements of your program, fitness for duty issues, and the procedures for implementing and maintaining the program.  

This should be your agency/authority’s policy, not an agency/authority policy.  Whenever possible it should be tied to other policies and programs (time & attendance, health care coverage, disciplinary procedures, FMLA). In developing a policy and procedure that works best for your agency/authority, you will need to make numerous decisions.  These decisions need to be made before you attempt to implement the program.  Senior leadership and upper and middle managers need to be consulted and a consensus reached.  The Human Resources Director can advise on the relationship to other regulations, policies and programs (the Civil Rights Act, the Americans with Disabilities Act (ADA), the Health Insurance Portability and Accountability Act (HIPAA). You will have a more successful program if you have buy-in from front-line supervisors.  

The three most important things about your DFWP policy are:

1. It must be written.

2. It must be communicated to employees.

      3.   It must be followed consistently.

II.   DECISION POINTS

Rationale.  

The first decision point is determining your philosophy regarding substance abuse and abusers.  Do you want to punish substance-abusing employees or rehabilitate them?  This, in part, depends on whether you consider addiction an illness or just bad behavior.

Prohibited Behavior.  

If workplace safety is your goal, you do not want employees impaired by substances in the workplace. To accomplish that, are you prohibiting?

· Coming to or using illegal substances on the job

· Coming to or using alcohol on the job

· The unlawful manufacture, distribution, possession or use of a controlled substance in the workplace

· Illegal use or abuse of legal drugs

· Use of mood altering substances at any time/location when performing company business, in a company vehicle, when on-call

Who does it cover? 

According to the Georgia Attorney General’s office, applicants, full-time and part-time employees, temps, contractors, student interns, and volunteers are all covered.  Federal and state legislation have requirements for P.O.S.T. (Peace Officer Safety & Training) certified and US DOT (Department of Transportation) regulated applicants and employees.

Definition of terms

Terms, including but not limited to, the following need to be defined clearly and simply.  The way you choose to define these terms will depend on your company’s philosophy and time and cost considerations.  Below are suggested definitions:

· Applicant.  Any individual who accepts a contingent job offer, including current employees applying for a different job in a position subject to pre-employment testing.  Unpaid individuals such as volunteers and student interns are considered applicants and are subject to testing if they will be working in positions subject to testing. (SPB Rule 9.302.1)
· Employee.  Any individual employed by the agency/authority including full-time, part-time, contracted employees, and temporary employees.  Unpaid individuals such as interns and volunteers who are working in positions subject to testing are included in this definition for the purpose of drug testing. 
· Illegal drugs. This can be defined as any drug on the controlled substance list in either state or federal legislation (site the legislation), or as the list of drugs for which you test. 

· Refusal.  See Appendices E & F for a comprehensive list of what constitutes a refusal.  The consequences should be the same as the consequences of having a positive test result.
· Verified Positive.  The presence of a substance that has been confirmed by GC/MS and verified by the Medical Review Officer (MRO) as having no legitimate medical reason for being present in the donor’s urine.
· High-risk position.  A position in which there is a significant chance of harm to the employee, co-workers, customers or the general public as a result of inattention to duties or errors in judgment by the employee. 

Consequences of violating the policy  

Georgia state law O.C.G.A. 45-20 dictates the consequences for applicants and for P.O.S.T. certified and DOT regulated employees who refuse to take either an alcohol or other drug test or test positive for illegal drugs. (SPB 9.303, 9.902)

Individual appointing authorities determine the consequences for P.O.S.T. certified and DOT regulated employees who test positive for alcohol and for employees in the “high-risk agency discretion” category that refuse to test or test positive for alcohol or other drugs.

· How far do you want to go in either punishing or rehabilitating?  One end of the continuum would be to fire everyone that violates the policy and the other to refer everyone to treatment, pay for it and hold their job for them until they complete it.  There are many points in between.

· Do you want to treat all employees the same?

· Do you want to treat a 20-year employee with outstanding performance reviews the same as a new hire who has performance and attendance problems?

· Do you want to treat alcohol abusers the same as illegal drug abusers?

· Should the illegal use of a legal drug (like taking someone else’s medication) be treated the same?

· What do you do if an employee self-reports a substance abuse problem and asks for help?

Program Elements  

The first element necessary in a Drug Free Workplace Program is a written Policy.  The second is having written procedures for carrying out the policy.  Other common elements include:

· Employee Education on company policy, the dangers of alcohol and other drugs and the effects in the workplace

· Supervisor Training on workplace signs of substance abuse, and how to spot, document, confront and refer an employee for reasonable suspicion testing

· Testing program for alcohol and other drug

· Referral Options available to employees with substance abuse problems

· DFWP Consultant available to management and supervision

III.  GOVERNMENT REGULATIONS  

There are numerous state and federal regulations that may apply to your agency/authority’and at least some of your positions.  These need to be incorporated into your policy and procedures.  They include:

The Drug Free Workplace of 1988  

This applies to federal contractors and federal grant recipients.  It prohibits the unlawful manufacture, distribution, possession or use of a controlled substance in the workplace.  

Department of Transportation Substance Abuse Regulations  

This includes companies, applicants and employees subject to regulations from the following DOT operating administrations:  

· Federal Motor Carriers Safety Administration (FMCSA) - 49 CFR Part 382

· Federal Aviation Administration (FAA) - 14 CFR Part 121

· Federal Transit Administration (FTA) – 49 CFR Part 655

· Federal Railroad Administration (FRA) – 49 CFR Part 219

· Pipeline & Hazardous Materials Safety Administration (PHMSA) – 49 CFR Part 199

Department of Defense Regulations  

This is applicable to all contractors that have access to classified information. 48 CFR Part 252

Department of Energy Regulations

This is applicable to all contractors and sub-contractors performing work at sites owned or controlled by DOE.  10 CFR Part 707

State Personnel Board Rules 9, 25 & 26  

· SPB Rule 9 – Substance Abuse Testing

· SPB Rule 25 – Employee Drug/Alcohol Screening

· SPB Rule 26 – Drug-free Public Workforce

IV.     FITNESS FOR DUTY   

There are many legally prescribed drugs that can impact an employee’s safety and job- performance.  Consider requiring employees to report to their supervisor when they are taking any drug that has a warning label stating it can cause drowsiness or be dangerous when operating machinery.  DO NOT ask employees to report the kind or name of the medication, only that they are taking a prescription drug with a warning label.  Requiring the name or class of drug may violate the Health Insurance Portability and Accountability Act (HIPAA) regulations about confidentiality of health information.

V.   PROCEDURES

It is essential to have clear, simple to follow procedures for implementing the policy.  They should describe how the agency/authority intends to reach its business goal of establishing and maintaining a drug free workplace.  The procedures will act as a “road map” for managers and supervisors on how to handle a variety of situations that may arise.  Procedures are needed for each element of the program.  For instance, how will the employer communicate the policy to applicants and employees, and how much employee education and supervisory training will be provided?  (Alcohol and other drug testing procedures are addressed below) As with the policy, procedures should be applied and enforced consistently.

VI.   ALCOHOL AND OTHER DRUG TESTING

The State of Georgia mandates the Pre-employment and Random testing of P.O.S.T. certified applicants/employees in high-risk positions and “Safety-sensitive” applicants/employees.  For most agencies/authorities that means those covered by DOT regulations.  Appointing authorities, in collaboration with the Merit System Commissioner, also may designate other high-risk positions subject to testing.  All employees may be subject to Post-Accident, Reasonable Suspicion, Return-to-Duty and Follow-up Testing.  Cost considerations and safety issues may impact the kind of testing program an agency/authority decides on.  Federal regulations specify drug testing requirements that take precedent over company policy.  

Types of Testing  

When does the employer want to test applicants and/or employees?  Remember, the types of testing are prescribed by regulation and legislation for some groups.

· Pre-employment.  This is also known as “Post-job offer” because employers typically test only those applicants they want to hire, after making a contingent job offer. 

· Random.  Positions that are subject to random testing are placed in a pool and a predetermined annual percentage of that pool is randomly selected for testing.  Random testing is generally done on a monthly basis with one twelfth of the predetermined percentage selected each month.  All positions must have an equal chance of being selected each month.  Positions that are selected one month go back into the pool for the next selection.  US DOT regulated employees must be in a separate pool. DOT determines the percentage to be tested annually for both alcohol and other drugs.

· Reasonable Suspicion.  When a supervisor or manager believes an employee has violated the DFWP Policy, the employee is referred for drug and/or alcohol testing.  Reasonable means that if another sensible person observed what you did, they would come to same conclusion.  Suspicion means that a trained supervisor or manager has seen, heard or smelled something specific and describable that gives him/her a reason to believe that the employee MAY have violated the Policy. (You don’t have to know for sure.) 

· Post-accident.  There are different ways to define “accident”.  The Federal Motor Carriers Safety Administration of the DOT prescribes exactly when a DOT post-accident test is done of drivers.  The agency/authority defines what comprises a testable accident for other employees.  

· Does the agency/authority want to test employees who “cause or contribute” to an accident, or all who are “involved” in an accident?  “Involved in” means anyone injured in an accident would also be tested.

· Does the agency/authority want to test after all accidents or only those that “result in a lost time injury that requires medical attention away from the scene”?

· Does the agency/authority want to test if there is property damage over a specified dollar amount?

· Remember, US DOT defines post-accident for regulated employees in unique ways that are tied to safety-sensitive duties.  If an employer has both regulated and non-regulated employees, he/she will need two post-accident definitions.

· Fitness-for-Duty.  If a position requires period medical testing like an annual physical, an employer may choose to include a drug test.

· Return-to-Work.   Employers who have a philosophy of rehabilitation and choose to allow an employee to return to work following a positive alcohol or other drug test, require the employee to take and pass a test(s) before coming back into the workplace.
· Follow-up.  Employees who are allowed to return to work following a positive alcohol or other drug test may be tested periodically (6 times a year is typical) for a specified amount of time (1-2 years is typical) to determine continuing compliance.
Test Panel
The State of Georgia determines which drugs will be screened on pre-employment and random tests.  The panel is referred to as the “Federal Five” which includes Marijuana, Amphetamines, Cocaine, Opiates and PCP.  US DOT prescribes this panel along with alcohol as those for which their covered employees may be tested.  Community Service Boards frequently use “the 7-Panel” which adds Barbiturates and Benzodiazepines (tranquillizers).  The Federal Five is also the panel used for Reasonable Suspicion, Post-accident and other types of testing unless the agency/authority requests an expanded test.

US DOT requires Random alcohol testing on covered employees.  Refer for alcohol testing, when indicated, on Reasonable Suspicion, Return-to-Work and Follow-up testing.  

Methods of Testing

At this time, the State of Georgia uses urine testing for drugs.  There are other methods such as “hair tests” which are being researched, but are not universally acceptable now. The breath alcohol test is used for alcohol testing.  

Testing Procedures

· Laboratory.  The Merit System has contracted with a nationally certified laboratory to test specimens.  There are a multitude of facilities (120+) across the state such as doctor’s offices, hospitals and occupational health clinics that provide specimen collection. 

· The lab performs an approved screening test on all specimens that picks up the presence of the substances being tested, and validity tests that measure other indicators that suggest the specimen might be problematic such as sample temperature, specific gravity, creatinine and PH.  If there is anything questionable about the sample, the lab performs a second, confirmation test using a different method of analysis called Gas Chromatography/Mass Spectrometry (GCMS).  

· MRO Services.  The lab sends all drug test results to the MRO’s licensed and certified physician.  The MRO physician contacts all donors with a confirmed positive to determine whether there is a medically acceptable reason for the presence of the identified substance.  Since several of the commonly screened drugs are prescribed for certain medical conditions, it is quite possible that the drug’s presence in the specimen does not indicate the illegal use of drugs.  Having an MRO make that determination prevents the employer from having to make judgment calls and prevents employees/applicants from being punished unfairly for using legally prescribed medication.

· Alcohol testing.  Alcohol testing does not require the use of a laboratory or MRO services.  Evidentiary Breath Tests (EBTs) produce an immediate result on a printed tape that indicates the level of alcohol on the breath.  The State uses US DOT levels to define positive (.02 or greater).
· Drug testing results.  All drug test results come through the Merit System.  Verified positives are reported to the agency/authority immediately and all results go into PeopleSoft. 
· Initiating the program.  Before beginning a testing program that includes current employees, notify all employees of the intent and set a “start date”.  If the goal is to have a drug free workplace, the time between the announcement and the implementation of the program should be adequate for employees who use substances to quit and allow the substances to clear from their bodies.  Some DFWP incentive legislation mandates a 60-day notification.  Job announcements and postings should also include a statement to the effect that covered positions are subject to drug testing.
· Report By Time.  Another consideration is the amount of time an applicant or employee has to report to the collection site after referral.  There is a fairly wide “typical” time frame for applicants to report for Pre-employment testing and employees to report for Random testing– anywhere from immediately to within three work days.  Reasonable Suspicion testing has a very short “Report By” time – just long enough to get to the collection site – as does Follow-up testing.  Return-to-Work testing is generally done a day or two before the employee is scheduled to return to work.

· Reasonable Suspicion protocol.  This is the type of testing in which managers and supervisors are most likely to become involved.  They need to be trained in this area in order to feel comfortable about referring an employee for testing.  Training should include the dangers and prevalence of alcohol and other drugs in the workplace, the signs and symptoms of abuse, and how and why to spot, document, confront and refer in a way that reduces company liability.

· Status of the employee or applicant between administration of the test and receiving the results.  For Pre-employment and Return-to-Work testing, this is generally straightforward- beginning or retuning to work is dependent on a Negative test result.  For Random, Fitness-for-Duty, and Follow-up testing, employees continue working as normal unless and until the test is declared a Positive or Refusal by the MRO.  Reasonable Suspicion is different.  If an employer has reason to believe an employee has violated the DFWP policy, that employee should not be allowed to work until the MRO reports the test result as Negative.  Some employers designate this time as leave with pay, some as leave without pay.  If it is considered leave without pay, some employers reimburse employees for that time if the test result is negative.
· The consequences of testing Positive or Refusal to test.    The consequences for applicants include the job offer being rescinded and a disqualification from working for any state employer. Appointing authorities have some discretion is consequences for employees.  The important things are that Positives and Refusals are treated the same, and that the policy is applied consistently.  US DOT requires that in addition to company policy, regulated applicants and employees must be referred to a Substance Abuse Professional (SAP), as defined in 49 CFR Part 40, before performing safety sensitive duties.  “Safety sensitive duties” are described by each operating administration.
· The procedure for contesting results.  Applicants/employees may request to have the original specimen reanalyzed by a certified laboratory of their choice if they make that request within a specified time frame and if they pay for the reanalysis.  US DOT has regulations on split samples.
Federal regulations have stringent requirements about drug testing procedures.  US DOT regulations are considered the “Gold Standard” in drug testing. The state has modeled procedures these procedures. 

VIII.  REFERRAL OPTIONS
When an employee wants help with his/her substance abuse problem, the agency/authority needs to have resources available.  Most DFWP policies have statement to the effect that if an employee asks for help before they are referred for alcohol or other drug testing, the employer will assist them in accessing a resource.  This assistance can be giving them a list of substance abuse counselors with contact information that are covered by their health insurance, referring them to the company’s outpatient interventionist, assisting them to get into a treatment center, or introducing them to the recovering community.  

Some agencies/authorities, under certain circumstances, allow an employee who has tested positive to successfully complete some type of treatment, pass a Return-to-Work test, sign a Return-to-Work Agreement, and return to his/her job.  When this is the case, you will probably want to have an established relationship with some sort of specialist, such as an EAP, that both understands the company’s policies and procedures and the employee’s job duties, as well as the disease of addiction and the available treatment resources.

If you have individuals who are covered by US DOT regulations, you MUST refer any covered applicant or employee who tests Positive or Refuses to test to a DOT qualified Substance Abuse Professional (SAP) for evaluation.  You MUST give the applicant or employee two or more qualified resources with contact information even if you do not intend to hire or retain the individual.  You are not required to assure that the individual uses the resource, nor are you required to pay for the SAP evaluation.
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